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Curvent Lopics. 

Eee question has often been mooted 

whether modern lawyers, taken as a class, 
can compare favorably in ability with those 
of past generations, and advocates of the 
negative side have not been wanting even 
among members of the profession itself. To 
us it has always seemed that not only are 
there many more lawyers at present who are 
properly placed in the first class than there 
were fifty or one hundred years ago, but that 
the average of ability in the, legal profession 


never was higher than it is at the present | 


time. The contrary opinion, it seems to us, is 
the outgrowth of the too common habit to re- 
gard everything garnered into the irrevoca- 
ble past as superior and worthy of worship. 
\t the recent meeting of the Chicago Bar 
Association, Mr. Levy Mayer took a con- 
irary view, holding that the charge that 
‘commercialism ” has made the lawyer of 
to-day inferior in ability, character and 
capacity to the old-time lawyer was little less 
than a slander. On the contrary, he vigor- 
ously argued that the work required of the 
present-day member of the legal profession 
is more difficult than that required genera- 
tions ago. Among other things, Mr. Mayer 
said: 

“Single corporations, whose legal affairs are 
now directed by counsel, exceed in extent and 


magnitude the entire trade and capital of the 
original thirteen States. No lawyer of earlier 
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generations ever had presented to him the neces- 
sity for that intellectual grasp of facts and details 
that now confront the legal master. The myriad 
of questions in the wonderfully developed sphere 
of mechanical, electrical, and commercial activi- 
ties, not to mention the complex problems of 
State and interstate and municipal law, that now 
confront and are solved by the busy lawyer, make 
the past field of the then lawyer incomparable to 
the present. * * * The successful lawyer of 
this time is better educated, better informed, bet- 
ter equipped, and altogether possessed of a more 
comprehensive knowledge of the law than was the 
successful lawyer of fifty or seventy-five years 
ago. There is among the lawyers as a class a 
broader development, more diversified attainments, 
and a far higher average of intelligence and educa- 
tion to-day than was the case in the early days of 
the century. It was easier for an individual lawyer 
in those times to shine pre-eminently thai it is 
to-day for the lawyer of equally marked ability, 
who has so great an army to meet with and con- 
tend against. The Websters, the Choates, the 
Sargents, the Johnsons, the Pinckneys, the Bin- 
neys, and others of that plane were few among a 
small body, and thus could the more easily eclipse 
their brothers. The public was less intelligent, 
less educated, and less informed, and the lawyer’s 
forum was therefore the more narrow and cir- 
cumscribed.” 





The Supreme Court of Ohio, in Overhiser, 
Adm’x, v. Overhiser et al., held that when a 
married woman is named as a beneficiary in 
a policy of insurance on the life of her hus- 
| band, she is entitled to the proceeds of the 
policy, notwithstanding a divorce obtained 
by her before his death. It appears that the 
plaintiff in error, as administratrix of George 
P. Overhiser, deceased, brought suit in the 
Court of Common Pleas against Lena Over- 





hiser and the Mutual Life Insurance Co., of 
New York, for the recovery of $2,000 on a 
| policy of life insurance on the life of her 
intestate. The company, admitting its lia- 
bility, averred that without collusion with it 
the money due on the policy was claimed by 
Lena Overhiser, and asked that it be dis- 
charged. According to the terms of the pol- 
icy, the sum of $2,000 was to be payable 
“unto Lena Overhiser, wife of George P. 
Overhiser, of Montrose, in the county of 
Montrose, State of Colorado, if living; if not 
living, to his executors, administrators or as- 
signs.” At the time of the execution of the 
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policy George P. Overhiser and Lena Over- 
hiser were husband and wife. On the 7th 
of June, 1895, in a suit voluntarily inst:tuted 
by her, she was absolutely divorced from said 
George P. Overhiser. 
1896, and letters testamentary were issued to 
the plaintiff. The last premium on said pol- 
icy was paid by the beneficiary. The Su- 
preme Court said: 


Lena Overhiser was named in the policy as the 
beneficiary, and the words “wife of George P. 
Overhiser” were descriptive only. The policy 
defines in express terms the only condition upon 
which it should be payable to the administrator of 
George P. Overhiser, viz.: that Lena should not 
be living at the time of his death. It contains no 
terms indicating that her right to the fruits of the 
policy is conditioned upon her remaining his wife. 

The policy was executed to him, and the pre- 
sumption is that it was upon his application. But 
if the insurance was effected by her, she had at 
the time an insurable interest in his life, and the 
contract would not become void by the termina- 
tion of the marital relation before his death. The 
conclusion of the courts below is in accordance 
with settled principles. Connecticut Mutual Life 
Insurance Co. v. Schaefer, 94 U. S. 457; Central 
Bank of Washington v. Hume, 128 U. S. 195. 


> 


Notes of Cases. 


Statute of Frauds — Agreement to Indemnify. — 
In Warren v. Abbett, decided by the Supreme 
Court of New Jersey in June, 1900, it was held that 
an agreement by A to indemnify B for becoming 
accommodation indorser for C is not within the 
Statute of Frauds, and therefore need not be in 
writing; and the assumption of the responsibility 
of an accommodation indorser on the faith of such 
agreement is a sufficient consideration to support 
it. The court said: 

The material facts presented by the testimony 
in this case are as follows: The plaintiff, who was 
the president of the American Electrical, etc., 
Company, was liable, as an accommodation in- 
dorser, upon certain of its paper to the extent of 
$6,000. Upon the paper falling due, the holders 
thereof pressed for payment, but consented to re- 
new, provided plaintiff would indorse the renewal 
notes. Before agreeing to do so, the plaintiff con- 
sulted with the defendant, Abbett, and with one 
Duryea, who were directors of the company, and 
told them that, if they would each be responsible 
to him for one-third of the amount of the renewal 
notes in the event of his being compelled to pay 
them, he would renew his indorsement, but that 
otherwise he would take up the past-due notes, 


He died June 14, | 


| 
| 
} 
} 


} 
| 


| ment. 





and enforce them against the company. The de- 
fendant and Duryea each agreed to be responsible 
to the extent asked by the plaintiff, and the latter 
thereupon indosed the renewal paper. Subse- 
quently the company went into the hands of a 
receiver, and the holders of the paper notified 
plaintiff that they would hold him or his indorse- 
Negotiations followed, which resulted in 
the release of the plaintiff from his liability as in- 
dorser by the payment to the holders of the paper 
of the sum of $2,000. This payment was made 
after consultation with the defendant and Duryea, 
and after a promise by each of them to the plain 
tiff that they would each pay one-third of that 
amount. All of these transactions took place in 
the city of New York. This suit having been 
instituted to collect from the defendant his one 
third of the $2,000 paid by the plaintiff as the con 
sideration for his release from liability or his in 
dorsement, the defendant interposed as a defense 
—first, that his promise to be responsible to the 
plaintiff to the extent of one-third of the amount 
which the latter should be compelled on his in- 
dorsement was not in writing, and was, therefore, 
void under the New York statute of Frauds; and, 
second, that there was no consideration to sup 
port the said promise. The trial court directed a 
formal verdict to be entered, and allowed this rule 
for the purpose of having determined, at the bar 
of this court, the applicability of the New York 
statute to the facts presented. 

The pertinent provision of the statute invoked 
by the defendant is in these words: “In the fol- 
lowing cases every agreement shall be void, unless 
such agreement, or some note or memorandum 
thereof, be in writifig and subscribed by the party 
to be charged therewith: * * * (2) Every 
special promise to answer for the debt, default or 
miscarriage of another person ” (2 Rev. St., p. 135, 
sec. 2). The defendant’s contention is that the 
promise sued on is an agreement to answer for the 
debt or default of another, within the meaning of 
the statute, and is, therefore, void. This agree- 
ment is, in substance, a promise to indemnity the 
plaintiff pro tanto against liability upon his indorse- 
ment, and the case, therefore, presents the ques 
tion whether a promise by one person to indemnify 
another for becoming an accommodation indorser 
for a third is a promise “to answer for the debt. 
default or miscarriage of another.” Judicial opin- 
ion is not one upon this question. In some of 
our sister States, where a Statute of Frauds almost 
identical with that of New York is in force, it is 
considered that such a promise is within the stat- 
ute, and therefore void; while in other States, and 
latterly in England, a contrary view prevails. The 
courts of New York and of this State consider the 
true doctrine to be that contracts of this kind are 
not within the statute. In the case of Chapin v. 
Merrill (4 Wend. 657) the Supreme Court of New 
York declared that “a parol promise by one pefson 
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to indemnify another for becoming a guarantor for | gentlemen were present. At the principal table 


a third is not within the Statute of Frauds;” the 
reason being that it is an original undertaking, 
and not in any sense a promise to answer for the 
debt, default or miscarriage of another. To the 
same effect are Tighe v. Morrison (116 N. Y. 263, 
22 N. E. 164, 5 L. R. A. 617) and Jones v. Bacon 
(145 N. Y. 446, 40 N. E. 216). Turning to the 
decisions of our own courts, in Apgar’s Adm’r v. 
Hiler (24 N. J. Law, 812) it was determined by the 
Court of Errors and Appeals that where one be- 
comes surety for another at the request of a third 
person, and upon that person’s promise that he 
would be put to no loss, such promise may be 
shown by parol, and is not within the Statute of 
Frauds. In Cortelyou v. Hoagland (40 N. J. Eq. 
1) the complainant was one of eight directors of 
« corporation. He indorsed a promissory note for 
its benefit, upon a promise of his seven codirect- 
ors that they would indemnify him against all loss 
resulting to him from such indorsement, except 
as to one-eighth part thereof. He was compelled 
to pay the note, and sought contribution from his 
codirectors upon their contract of indemnity. It 
was held that the contract was not within the Stat- 
ute of Frauds. As the courts of New York and 
New Jersey concur in the view that contracts such 
as that which the present case presents are not 
within the Statute of Frauds, it would be boot- 
less to consider whether we should be governed 
by the decisions of the one jurisdiction or the 
other in construing the New York statute. In 
either event, the result would be the same. 

As to the second question raised by the defense, 
viz., that there is no consideration to support the 
defendant’s contract of indemnity, the cases al- 
ready cited dispose of it adversely to defendant’s 
contention. In Chapin v. Merrill (supra) it is said 
that “the assumption of the responsibility is a 
sufficient consideration for the promise.” The 
same language is used in Jones v. Bacon; and in 
Apgar’s Adm’s v. Hiler (supra) it is said that, 
where cne becomes surety for another upon a 
promise of indemnity made by a third person, he 
may recover from such third person the whole of 
what he may have been compelled to pay as such 
surety. 


— ~ a 


THE AMERICAN BENCH AND BAR 
ABROAD. 


TempLeE Hai, Lonpon. 


BANQUET AT MIDDLE 


HE bench and bar of England entertained the 

bench and bar of the United States on the 

27th ult., at a banquet at the Middle Temple 
Hall. 

From the Law Times’ report, we extract the 
following, which, without doubt, will be read with 
interest on this side of the water: 

The lord chancellor presided, and about 260 





were the United States Ambassador, Hon. S. E. 
Baldwin, Hon. Chauncey M. Depew, the Master 
of the Rolls, Lord Brampton, Hon. Charles H. 
Grosvenor, Lord McLaren, the Lord Chief Jus- 
tice of Ireland, Lord Lindley, Lord James of 
Hereford, Lord Davey, Hon. James M. Wool- 
worth, Hon. L. E. McComas, the Attorney-Gen- 
eral, the Solicitor-General, Hon. J. M. Beck, 
Hon. F. M. Scott, Lord Robertson, Mr. Chief 
Justice Matteson, Lord Justice A. L. Smith, Mr. 
Justice Mathew, Mr. Simon Sterne, Lord Justice 
Collins, Hon. E. Blake, Q. C., M. P.. Hon. T. H. 
Lumpkin, the Master of the Temple, Mr. Freder- 
ick P. Fish, Mr. T. R. Kemp, Q. C., and Mr. F. 
Rawle, and among the guests were also Messrs. 
k. B. D. Acland, Charles B. Alexander, J. G. 
Alexander, W. Ambrose, Q. C., G. R. Askwith, 
J. M. Astbury, Q. C., H. Tindal Atkinson, J. Bad- 
cock, Q. C.. Judge Bagshawe, Messrs. A. W. 
Bainton, J. Eldon Bankes, Mr. Justice Gorell 
Barnes, Messrs. J. Arthur Barratt, J. Pawley Bate, 
J. W. Batten, Q. C., A. Beddall, J. R. Bennett, 
Mr. Justice Bigham, Messrs. Cortlandt F. Bishop, 
H. D. Bonsey, F. A. Bosanquet, Q. C., E. Boyle, 
Q. C., R. M. Bray, Q. C., A. M. Bremner. C. E. 
Bretherton, John W. Brock, Mr. Justice Buckley, 
Messrs. S. O. Buckmaster, Prescott Hall Butler, 
James Byrne, Mr. Justice Byrne, Messrs. Michael 
H. Cardozo, John R. Carter, T. G. Carver, Q. C.. 
E. P. Carver, R. S. B. Hammond Chambers, 
Q. C., Sir W. Charley, Q. C.,. Mr. Joseph Choate, 
Mr. Justice Chubb, Messrs. O. Leigh Clare, M. P., 
E. Percival Clarke, Sir Edward Clarke, Q. C., 
Mr. Arthur Cohen, Q. C., Hon. Gilbert Cole- 
ridge, Lord Coleridge. Q. C., Messrs. H. A. de 
Colyar, Temple Cooke, Right Hon. Sir Richard 
Couch, Messrs J. C. Lewis Coward, E. W. Sin- 
clair Cox, Mr. Justice Cozens-Hardy. Messrs. R. 
Newton Crane, C. A. Cripps, Q. C.. M. P., John 
Cutler, QO. C.. W. Bayard Cutting. Hon. John 
Dalzell, M. C.. Mr. Justice Darling, Messrs. W. 
Rees Davies, R. Bramwell Davis, QO. C.. A. H. 
Davis, Dean of Faculty of Advocates, Mr. H. 
Bargrave Deane, Q. C., Mr. Justice Denniston, 
Messrs. H. F. Dickens. Q. C., John Digby, Sir 
Kenelm Digby, Mr. Advocate Dornhorst, Messrs. 
H. E. Duke, Q. C.. J. Bradley Dyne, C. Swinfen 
Eady, Q. C.. Lewis Edmunds, Q. C., R. Ellett, 
H. T. Eve, Q. C., A. Leo Everett, J. W. Fearn- 
sides, W. B. Ferguson, Q. C., T. Littlejohn Field, 
J. Alderson Foote. Q. C., Frank L. Freeman, 
l.. H. de Friese. Sir Forrest Fulton, Q. C.. Mr. 
C. F. Gill, Q. C.. Hon. W. W. Gocdrich, Messrs. 
Frank Gosnell, W. W. Grantham, H. D. Greene, 
Q.C., M. P.. P. S. Gregory, W. D. Guthrie. R. B. 
Haldane, Q. C., M. P., Mr. Justice Hall, Messrs. 
W. F. Hamilton, Q. C., W. English Harrison, 
Q. C., G. Henderson, J. B. Hendry, Gray Hill, 
G. F. Hohler, Lord Justice Holmes. Messrs. C. 
H. Hopwood, Q. C.. A. A. Hudson, T. R. Hughes, 
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Q. C., W. E. Hume-Williams, Q. C., George 
Humphreys, A. R. Ingpen, Q. C., J. V. Irwin, 
Hon. Isaac Isaacs, Q. C., Messrs Rufus Isaacs, 
Q. C., James Jardine, Q. C., A. R. Jelf, Q. C., 
Leonard A. Jones, M. Ingle Joyce, Sir W. W. 
Karslake, Q. C., Messrs. Edward Quinton Keas- 
bey, G. G. Kennedy, Mr. Justice Kennedy, Mr. 
D. M. Kerly, Mr. Justice King, Messrs. J. Parker 
Kirlin, C. H. Knox, F. Laing, Q. C., J. M. Lana- 
han, Mr. Justice Lawrance, Messrs. P. O. Law- 
rence, Q. C., C. P. Layard, G. F. Leftwich, Hon. 
J. W. Leonard, Mr. E. L. Levett, Q. C., Sir 
George Lewis, Messrs. J. E. Lilley, W. A. Lind- 
say, Q. C., R. D. M. Littler, Q. C., C. B., J. M. 
Lloyd, the Lord Advocate, Mr. A. K. Loyd, Q. 
C., M. P., Sir F. Lushington, Mr. H. W. Lush- 
Wilson, Q. C., Mr. Justice Lumb, Master Mac- 
donell, C. B., Messrs. M. Muir Mackenzie, A. 
Maemorran, Q. C., Hon. E. C. Macnaghten, Q. C., 
Messrs. Henry Manisty, C. A. Marsh, E. Mar- 
shall-Hall, Q. C., Sir A. G. Marten, Q. C., Messrs. 
Fred. Martin, Alfred Mattei, R. A. McCall, Q. C., 
R. F. MacSwinney, C. W. Mead, Charles S. Medd, 
Master Mellor, Messrs. N. Micklem, Q. C., N. 
Miller, J. Fletcher Moulton, Q. C., M. P., J. Mulli- 
gan, Q. C., Arthur O’Connor, Q. C., M. P., the 
Official Solicitor, Judge Paterson, Mr. J. Horne 
Payne, Q. C., Hon. S. E. Payne, Messrs. T. E. 
Pearsall, G. G. Phillimore, Mr. Justice Phillimore, 
Messrs. W. Pickford, Q. C., F. T. Piggott, Edgar 
Allen Poe, Sir Harry Poland, Q. C., Messrs. E. 
M. Pollock, Samuel Pope, Q. C., Sir W. Rattigan, 
Messrs. W. D. Rawlins, Q. C., J. F. P. Rawlinson, 
Q. C., W. C. Renshaw, Q. C., A. G. Rickards, 
Q. C., Hon. A. Ritchie, Sir J. F. Rotton, Q. C., 
Messrs. A. W. Rowden, Q. C., D. M. Rowntree, 
C. A. Russell, Q. C., Clavell Salter, C. C. Scott, 
Leslie Scott, Sir John Scott, K. CT. M. G., Mr. T. 
E. Scrutton, Sir Henry Shippard, Messrs. R. 
Cowper Smith, Q. C., R. Horton Smith, Q. C., 
Vernon Smith, Q. C., Judge Snagge, Messrs. S. 
H. Stern, Charles Stearns, Mr. Justice Stirling, 
Dr. C. A. Stoddard, Sir Arthur Stachey, Messrs. 
J. Andrew Strahan, Henry Sutton, Charles Sweet, 
H. S. Theobald, Q. C., W. B. Thorpe, Henry Ter- 
rell, Q. C., Seth S. Terry, E. M. Underdown, Q. 
C., Arthur Underhill, Samuel Untermyer, W. H. 
Upiohn, Q. C., Hon. James M. Varnum, Messrs. 
J. F. Waggett, J. W. Waldron, J. Douglas Walker, 
QO. C., George Wallace, W. M. Walters, Joseph 
Walton, Q. C., C. M. Warmington, Q. C., Joseph 
Warren, T. Rolls Warrington, Q. C., David T. 
Watson, Professor J. Westlake, Q. C.. Messrs. 
Henry White, J. Bell White, George Whitelock, 
J. Shiress Will, Q. C., Cyprian Williams, F. B. 
Wilson, J. G. Witt, Q. C., Mr. Justice Wright, Mr. 
Justice Wurtele, Messrs. Hugo Young, Q. C., 
Robert Younger, Q. C. 

The United States Ambassador proposed the 
health of “ The Queen.” In the course of his re- 
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down upon many a festive scene, upon many a 
grand display of hospitality; but he doubted if they 
had ever witnessed a more graceful and generous 
occasion than this when the bench and the bar of 
England, represented by all that was noblest and 
best, extended the right hand of fellowship to their 
professional brethren across the Atlantic. Wher- 
ever courts sat or lawyers gathered between the 
Atlantic and-the Pacific it would be accepted by 
the whole of the bench and the bar of the United 
States as a magnificent overture of permanent 
friendship and good will. 

The Lord Chancellor then gave the toast of 
“The President of the United States,” which was 
drunk upstanding and with cheers. 

The Lord Chancellor then proposed “ The 
Bench and Bar of the United States.” After 
heartily welcoming the guests, he expressed regret 
that the lord chief justice was unable to be present. 
He had received a letter from his lordship saying 
that it was a very great disappointment to be ab 
sent, but that he was confined to his room through 
illness. They were all lawyers, and if “ one touch 
of nature makes the whole world kin,” he thought 
a little touch of the law gave them all a unity of 
sentiment and feeling which they at once recog- 
nized. Speaking generally and as a rule, he be- 
lieved the lawyers, notwithstanding the sort of 
feeling there sometimes was against a lawyer be 
cause he was a lawyer, might well stand in com 
parison with every one of his fellow citizens in 
the way in which he did his duty irrespective of his 
own personal interests. There had been, he knew, 
a feeling amounting to a sneer sometimes about 
political lawyers. He thought if they were to pass 
in review those men who in public life had sacri- 
ficed high position and interest, all that formed 
the ambition of the individual, it would not be 
found that the lawyers had been the least self 
sacrificing part of the community. No doubt it 
was true to say that the lawyers took decided 
views about right and wrong, and he did not claim 
for them that they were naturally very much better 
than other men. But he thought that that which 
distinguished the great profession to which they 
belonged from others was that self-conceit and 
the feeling that a person must be right was more 
common among men than among lawyers. The 
reason was that the lawyer had learned to look at 
both sides of the question, and not only at one. 
Therefore he thought that a lawyer, if he did be- 
tray his trust and did what he ought not to do. 
was one of those people who sinned against right 
and knowledge. because that which misled many 
men was a confused notion of right and wrong. 
From the earliest period of his training the lawyer 
was taught to take definite views of what was 
right and what was wrong, and any man who had 
practiced much would recognize the fact that. if 
there was a dirty technicality made use of, it was 


marks he observed that these walls had looked | the layman and not the lawyer who suggested it. 
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There had been occasions when there had been 
feelings of unfriendliness between the two nations 
of England and the United States, but he hoped 
and believed the days of the indulgence in such 
feelings had passed away, especially when he 
thought of the occasions when they had met to- 
gether — English and American judges and coun- 
sel —in such matters as the Delagoa Bay and the 
Venezuelan arbitrations, but for which the world 
might have been wrapped in flame and blood. 

The Hon. Simeon E. Baldwin, judge of the 
Supreme Court of Errors, Connecticut, returned 
thanks for the American bench. He said that the 
words which had fallen from the lord chancellor 
plainly indicated that American lawyers were not 
that evening altogether as strangers. 
What bound the lawyers and judges of both coun- 
tries together was the common law of England, 
which was also the common law of the United 
States, the one underlying system of jurispru- 
dence inherited from their ancestors as English- 
The unity of the common law had welded 
their States together for more than 200 years. 
I:ngland had always more or less been the Mecca 
of American lawyers. Westminster Hall, which 
they all knew in days past, had begun to lose its 
judicial character, but yet there were the vener- 
able halls of the Temple, and they could still have 
some feeling of coming home, for the legal ances- 
tors of the representatives of both countries were 
the The knowledge of the common law 
was inherited in America directly from men who 
came out from the Temple to the wilds and woods 
of Massachusetts Bay, and wherever the English 
tongue had gone the English law had also gone, 
because of its fitness for freemen, and its power of 
adaptation to new environments; because it was 
capable of growth as the world grows, and be- 
cause it was a system of principles rather than of 
rules, and of rules only, as they spoke for princi- 
ples. In this Americans and Englishmen were as 
one, standing under the same flag — not the flag 
of the country, but of the country’s laws — the flag 
of the common law of England. And that flag, 
wherever it floated, cast no shadow of injustice, 
and floated only over the free. 

The Hon. James M. Beck, first assistant attor- 
ney-general of the United States, responded on 
behalf of the American bar. He expressed on 
behalf of the attorney-general of the United States 
his regret that he could not be present, being de- 
tained in Washington by official engagements. 
Whilst comparatively few of the 900,000 American 
lawyers were privileged to be present, the dinner 
would go forth as a message of good will over the 
Atlantic, and in all the vast domain of the United 
States there would be but one expression of abso- 
lute and sincere reciprocity. Between the bar of 
England and the bar of America there was a 
peculiar and an indissoluble tie. The earliest 
American lawyers came to London, studied within 


present 


mien. 


same, 





the precincts of the Temple, and took back with 
them the old customs and the learning of the 
i.nglish bar, and thus made possible that American 
bar which was in full sympathy with the English 
bar to-night. ‘the names of the great jurists of 
iengiand were familiar to every American lawyer, 
and their decisions were a lamp to their feet and 
a light to their path. Their books of reports were 
daily cited in the courts of the United States, al- 
ways with respect and admiration, and generally 
with approval. The same common law was inter- 
preted, and in some instances the same statutes 
were invoked, whilst the same principles of con- 
stitutional liberty were appealed to. 

The Master of the Rolls submitted the toast 
* Our other Guests.” He observed that there 
were present representatives from practically every 
part of the United Kingdom and irom many of 
the great dependencies oi the crown. There were 
judges from the Court of Sessions of Scotland, 
distinguished judges from Ireland, judges from 
many of the colonies, from India, Australia, the 
Cape, and Canada. It had been his privilege to 
be closely associated with many distinguished 
members of the American bar, and he liked to 
bear his testimony to the fact of how thoroughly 
they appreciated not only the principles of the law 
of England, but the traditions of the great profes- 
sion in which they had been brought up, and he 
was sure those distinguished guests whose health 
he was proposing would carry with them to the 
parts of the world to which they would return the 
love of these principles and the desire that the jus- 
tice represented by the British crown should be 
embodied in all the relations which came under 
their jurisdiction. 

The Hon. Edward Blake, Q. C., M. P., returned 
thanks. Speaking of the wide dominions over 
which her majesty rules, he reminded the gather- 
ing that there were some parts — Scotland, Que- 
bec, India, and other countries — which did not 
recognize the English common law as the founda- 
tion of their jurisprudence. But, whatever the 
system under which they lived, the members of the 
bench and the bar were animated by one motive 
—honestly to interpret and administer the law, 
and to see that it worked towards the elements of 
It was the pride and boast of those com- 
munities which flew the flag of England and the 
flag of the United States that there was a common 
sovereign — that the reign of law was the rule in 
all those lands. In several of those communities 
the bench and bar had a function to discharge 
which was still more important than that of the 
English bench and bar. In the Dominion of 
Canada matters of the greatest possible interest 


justice. 


and importance were disposed of in the courts 
which in countries with a written constitution were 
at the disposal of the political department of the 
government alone, and very recently the legisla- 
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ture of this country had given similar powers to 
the bench and bar of the Australian continent. 

Mr. lrancis Rawle, treasurer of the American 
Bar Association, proposed the health of * The 
Bench and Bar of England.” In the course of 
his remarks he gave an account of the work of the 
association which he represented. He also spoke 
of the closeness of the relationship which existed 
between the American and the English bar, and 
since 1883 that relationship had been all the closer. 
In that year Lord Coleridge had visited the United 
States, and had left behind him the pleasantest of 
memories. But the year 1896 had brought about 
the great historical event of Lord Russell's visit 
to the United States, and this had had the effect of 
still further cementing this relationship. 


Lord Justice Smith, in returning thanks for the 
bench, said that the bench and bar of England 
welcomed their American colleagues to the shores 
of this country, and hoped that during their so- 
journ they would have such hospitality and friend- 
ship bestowed on them that when they returned to 
their hearths and homes they would be able to 
speak with pleasure of the manner in which they 
had been treated here. He regretted that the 
lord chief justice was prevented by illness trom 
replying to the toast, and he supposed that the 
reason why he had been called upon to perform 
the duty was that he was the senior judge within 
the walls of the hall. When he entered the hal. 
he did not know one great American lawyer, but 
he had known right well that he should meet dis- 
tinguished men— men who all their lives had 
been trying to do what those on the bench of Eng- 
land had also been trying to do, namely, to find 
out where the truth lay between the contending 
parties, and to apply as best they could the law 
applicable to the facts as they found them. And 
he had not been deceived. He had found the 
same men, the same manners, and the same cus- 
toms that prevailed in England. 

The Attorney-General responded for the bar. 
He said the old hall carried with it many memo- 
ries, but his mind naturally recalled the occasion 
when the bar of England celebrated their fraternity 
with the bar of France at the Berryer banquet 
nearly forty years ago. It was on that occasion 
that perhaps the most eloquent description of the 
duties of the bar which had ever been given pro- 
ceeded from the lips of the greatest master of elo- 
quence the bar of England had ever produced — 
Sir Alexander Cockburn — who had said that the 
barrister wielded the sword of the warrior, and 
that considerations of honor ought ever to pre- 
vail in the warfare of the bar. But this evening 
they were met on a still more genial occasion — 
to welcome the bench and bar of the United 
States. He could not help remembering that per- 
haps the brightest example of devotion to duty on 
the part of the bar might be drawn from the events 





preceding the War of Independence in America. 
when what was called the “ bloody massacre © voi 
boston took piace and the Engiush othcer and 
soiaiers were put on trial tor their lives, 1t was to 
the i1eagers Of the popular party in Boston they 
100kKed to detend them when they were put on triai 
lor their it was John Adams and Josiah 
wuincey who undertook that task. ‘hey were 
sensibie Of what they owed to their protession, 
ana, whue they were regarded by their teilow 
ciuzens as the representation of ail that they most 
highy valued m the detense ot popular rignts, as 
members ot the bar they undertook the task ot 
the deiense of those who were exposed to a tor- 
rent Ol popular prejudice at the time, and most 
nobiy did they discharge their task. He ventured 
to think that that trial, the conduct of the judge, 
una the acquittal that ensued was one ol the 
brightest episodes in the history ot the Anglo 
Daxon race, tor it illustrated that passionate de 


lives. 


yvotion to justice and to fair play which marked all 
the contests, as they characterized the history, ot 
the bar. 

the Lord Chief Justice of Ireland, in genial 
terms, gave the heaith of the Lord Chancellor, 
which supported by the Hon. Chauncey 
M. Depew, who said that wherever there were 
the Inglish-speaking people and their colonies 
there was law, justice, and liberty. That was 
the the strength of Great Britain 
in her tlag around the world and the strength 
ot the United States in the new mission on 
which it had set out. He observed that his re- 
lauons with the bench and bar of England had 


Was 


reason ol 


been with those members thereof who had visited 
his own country, and with none had these relations 
been more pleasant than with the present distin- 
guished Master of the Rolls, 
the United States was a lawyers’ government. In 
that country there had been twenty-one presidents, 
ot whom seventeen had been lawyers, and oi their 
jour-fiiths had been 


The government oi 


cabinet ministers lawyers. 
their Constitution was made by lawyers, their 
government institutions of every kind were built 
up by lawyers, and in the formation of their gov- 
ernment they had created a judicial power which 
should be superior to the sovereignty of the coun- 
try. It was the Supreme Court of the United 
States which had the power to say whether the 
acts of Congress and of the president should have 
force and virtue or not, as well as to interpret the 
Lawyers had governed the United 
States in the past, and they governed it to-day. 


Constitution. 


The Lord Chancellor, in returning thanks, said 
they had all come together with one object, and 
he hoped they had to some extent succeeded in 
convincing theit friends across the Atlantic how 
much the bench and bar of England appreciated 


and valued their friendship. 
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COPYRIGNT IN SPEECHES. 


_— 


TEXT OF THE DecIsSION RENDERED BY THE HOUSE 
oF Lorps. 





‘OLLOWING is the text of the decision rend- 
k ered by the House of Lords in the appeal of 
Walter (the London Times) against Lane, which 
referred to the publication in book form of almost 
verbatim reports of Lord Rosebery’s speeches as 
they were printed in the Times. The lord chan- 
cellor said: 

My lerds, I should very much regret if I were 
compelled to come to the conclusion that the state 
of the law permitted one man to make profit out 
of and to appropriate to himself the labor, skill, 
and capital of another. And it is not denied that 
in this case the defendant seeks to appropriate to 
himself what has been produced by the skill, labor, 
and capital of others. In the view I take of this 
case, I think the law is strong enough to restrain 
what, to my mind, would be a grievous injustice. 
The law which I think restrains it is to be found in 
the copyright act; and that act confers what it calls 
* copyright,” which means the right to multiply 
copies, on the authors of the books first published 
in this country. That the publication in question 
— namely, reports of Lord Rosebery’s speeches — 
are simply copies of what was first printed in the 
Times newspaper is not denied. And, further, it 
has not been, and cannot be, denied that they 
were originally as in the Times a sheet or sheets 
of letterpress, and came within the definition of the 
act as a book. The speeches, therefore, and the 
sheets of letterpress in which they were contained 
were books first published in this country, and I 
confess, upon looking at the definition and the 
right conferred, I am wholly unable to discover 
why they are not protected by the statute from be- 
ing pirated by unauthorized persons. The sole 
ground, as I understand the judgment of the Court 
of Appeal, is that in their judgment the producer 
of a written speech, unless he is the original 
speaker, cannot be an author within the meaning 
of the act. My lords, it seems to me that this 
argument is based upon too narrow and mislead- 
ing an interpretation of the word “author.” In 
my view, the statute has not meant so to confine 
it, and I do not understand the explanation the 
Court of Appeal gives of the application of the 
word “author” to such publications as director- 
ies, red-books, maps, etc. I observe the Court of 
Appeal uses the word “ analogy ” as applicable to 
such questions. To my mind, it is no analogy at 
all. If the maker of a directory, red-book, or a 
map is an author, one has to analyze what in such 
cases is the distinction between the author as thus 
referred to and the author of a spoken speech. 

The language of the Court of Appeals is: ““ Each 
man who himself makes a directory, etc., and pub- 
lishes it is the author of what he publishes. The 











reporter of a speech is not.” With great respect 
to the Court of Appeals, this is allegation, not 
argument. The judgment goes on to say that 
“the distinction is all-important,” but it does not 
explain what the distinction is. For my own part, 
I am unable to discover it. A man goes along a 
street, collects the names, addresses and occupa- 
tions of each dweller therein. What is the orig- 
inal composition of which, according to the Court 
of Appeal, is he the author? The name of the 
street? The number of the street? The names 
of the dwellers in the several houses? What is 
the distinction which the Court of Appeal makes 
in giving copyright to the result of this labor and 
reducing it into writing? What is it that makes 
it an original composition? But, further, where 
do the words * original composition ” come from? 
If the producer of such a book can be an author 
within the meaning of the act, I am unable to 
understand why the labor of reproducing spoken 
words into writing or print, and first publishing 
it as a book, does not make the person who has so 
acted as much an author as the person who writes 
down the names and addresses of the persons who 
live in a particular street. I observe that the 
Court of Appeal introduces the words “ original 
composition’ as if those were the words of the 
statute; and, at another part of the judgment, it is 
said that ‘* The report and the speech reported are, 
no doubt, different things, but the printer or pub- 
lisher of the report is not the ‘author’ of the 
speech reported, which is the only thing which 
gives any value or interest to the report.” The 
sentence is a little difficult to construe, but, as I 
understand it, it means to convey that the thing 
to which the statute gives protection must be o/ 
some value or interest. 

Again, I am compelled to point out that such 
words are not to be found in the statute. The 
producer of this written composition is, to .my 
mind, the person who is the author of the book 
within the meaning of the statute; and, as I have 
pointed out, the words “ original composer” are 
not to be found in the statute; and, as I under- 
stand, the judgment of the Court of Appeal is 
entirely based on the thing protected being an 
original composition in the sense that the person 
who claims the protection of the statute must not 
have obtained his words or ideas from somebody 
else, but must be himself an original author in the 
sense in which that word is generally used in re- 
spect of literary composition. I have been anxious 
to confine my views at present simply to the words 
of the statute, because it appears to me that once 
this thing, in respect of which the controversy has 
arisen, comes within the language of the statute, 
it lies on those who deny the existence of the 
right to show why the protection of the statute 
does not apply. As I have pointed out, the judg- 
ment of the Court of Appeal rests solely on the 
use of the word “author,” and I cannot help 
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thinking that some coniusion has been created 
between two very different things — one the pro- 
prietary right of every man in his own literary 
composition, and the other the copyright, that is 
to say, the exclusive privilege of making copies 
created by the statute. If the question here were 
whether there was the right to publish at all a 
speech made by some one who did not himself 
publish it, questions like those determined in this 
house in Caird v. Sime (12 App. Cas. 326) might 
arise. Whether the speech was delivered so as to 
give it 10 all the world and to prevent the originai 
author of it from restraining its publication is a 
question with which your lordships have here no 
concern. 

Lord Rosebery is not here complaining of the 
publication of it, nor claiming any proprietary 
right in the speeches as delivered. The question 
here is solely whether this book (to use the lan- 
guage of the statute), printed and published and 
existing as a book for the first time, can be copied 
by some one else than the producers of it (I avoid 
the use of the word “ author”), by those who have 
neither produced it themselves, but have simply 
copied that which others have labored to create 
by their own skill and expenditure. 


My lords, I cannot help thinking that underlying | 


the argument which has been addressed to us 
there is something of the contention which was 
boldly made nearly half a century ago in the case 
of McLean v. Moody in the Court of Session 
where — relying on the preamble — the advocate 
argued that the object of the statute of Victoria 
was to encourage literary merit; that the intellect- 
ual labor constituting authorship was alone 
thereby protected, and that there could be no 
authorship without an author. Lord Deas refused 
to accept such an argument, and expressed the 
opinion that the act did not confine the privilege 
to cases in which there was a known author. But 
it appears to me that, although it may be true that 


a preamble may be a guide to the general objects 


of the statute, it undoubtedly can neither restrict 
nor limit express enactment. And though I think 
in these compositions there is literary merit and 
intellectual labor, yet the statute seems to me to 
require neither — nor originality in thought. It 
is admitted apparently by the Court of Appeal 
(and indeed insisted on as part of the reasons for 
their judgment) that the owner of an unpublished 
manuscript, although not the author of it, acquires 
copyright in it by first publishing it. And I ob- 
serve that it is said Lord Rosebery had no copy- 
right in his speech, and, although he could have 
acquired copyright in it by putting it into writing 
and printing and publishing it, he did not do so. 
Here again the implied proposition is that the only 
person who could gain copyright in his speech is 
the person who spoke it, and that the word “ orig- 
inal” must, by construction, be read into the stat- 
ute — that the true analogy is the “true and first 











inventor ” of the patent laws. I think the analogy 
is a false one. I do not find the word “* original ” 
in the statute, or any word which imports it as a 
condition precedent or makes originality of 
thought or idea necessary to the right. But if the 
analogy were strictly pursued, I think it would 
not be favorable to the defendant. 

An importer of a foreign invention is, for the 
purpose of the patent laws, an inventor, and, as 
Lord Brougham said In re Berry’s Patent (7 
Moore’s P. C. Reports, 187), there were “ two 
species of public benefactors — the one those who 
benefit the public by the ingenuity, industry, and 
science and invention and personal capability; the 
other those who benefit the public without any 
ingenuity or invention of their own by the appro- 
priation of the results of foreign inventions. Now, 
the latter is a benefit to the public incontestably, 
and, therefore, they render themselves entitled to 
be put upon somewhat if not entirely the 
footing as inventors.” I might paraphrase Lord 
Brougham’s language by asking whether those 
who preserve the memory oi spoken words which 
are assumed to be of value to the public are not 
entitled to the analogous merit which Lord 
Brougham attributes to the importer of foreign 
inventions. 

My lords, if I have not insisted upon the skill 
and accuracy of those who produce in writing or 
print spoken words, it is not because I think the 
less of those qualities, but because, as I have en- 
deavored to point out, neither the one nor the 
other is a condition precedent to the right created 
by the statute. That right, in my view, is given by 
the statute to the first producer of a book, whether 
that book be wise or foolish, accurate or inaccu- 
rate, of literary merit or of no merit whatever. 
I must notice one supposed difficulty in this view, 
very persistently urged at the bar. It is said that 
in the view I have suggested there would be as 
many copyrights as reporters. I do not see the 
difficulty. Each reporter is entitled to report, and 
each undoubtedly would have a copyright in his 
own published report. But where is the difficulty? 
Suppose a favorite view; a dozen artists take each 
independently his own representation of it; is 
there any reason why each should not have his 
own copyright? —or even a photograph, where 
each photograph is taken from the same point and, 
in the same state of the light, would be identical 
in all respects. There is, of course, no copyright 
in the view itself; but in the supposed picture or 
photograph there is. -And in truth there is a con- 
fusion of thought between the difficulty of proof 
of the piracy and the existence of piracy. Here, 
as I have said before, no such difficulty arises, 
since it is admitted that the report of these 
speeches is not the result of independent labor 
but is taken from the Times. 

My lords, I think the judgment of Mr. Justice 
North was right, and that the only answer sought 


same 














THE ALBANY LAW JOURNAL. 











to be given to it by the Court of Appeal was the 
restricted use of the word “ author,” with which 
| have endeavored to deal. I, therefore, move 
your lordships that the judgment of the Court of 
\ppeal be reversed, with costs, and the judgment 
of Mr. Justice North restored. 


iiceeietee 


OF THE RULE THAT A DEMURRER 
SEARCHES THE kECORD. 


IV HE recent case of Fidelity Mutual Life Asso- 

ciation v. McDaniel (57 N. E. 645), decided by 
the Appellate Court of Indiana, is a notable de- 
parture from a time-honored rule in Indiana and 
other States that a demurrer searches the record. 
It is, in effect, overruling the cases since the deci- 
sion of Menifee v. Clark (35 Ind. 304); and even 
Starkey v. Neese (30 Ind. 222). It is a return, 
probably, to the rule in vogue in Indiana for some 
time in the early days of the State, that a demurrer 
to a reply did not go back to the answer (Johnson 
vy. Stebbins, 5 Ind. 364; Mason vy. Toner, 6 Ind. 
328; Gimbel v. Smidth, 7 Ind. 627). 

The decisions of the State where this rule is 
involved are easily divisible into three classes, 
since the cases last cited have ceased to be fol- 
lowed, and only into three classes, excepting the 
case of Fidelity Mutual Life Ass’n v. McDaniel, 
first above mentioned. 

One class of these cases, which I will designate 
Class No. 1, hold that a judgment will not be re- 
versed on defendant's appeal and assignment that 
the court erred in overruling demurrer to plain- 
tiff’s reply, where the answer to which such reply 
is addressed is bad, though such answer was not 
demurred to, for the reason that even a bad reply 
is good enough for a bad answer, in such case 
(Starkey v. Neese, 30 Ind. 222; Menifee v. Clark, 
35 Ind. 304; Drook v. Irvine, 41 Ind. 430; A®tna 
Ins. Co. v. Baker et al., 71 Ind. 102; Richardson 
et al. v. Seybold, 76 Ind. 58; Knippenberg, Ex’r, 
v. Morris, 80 Ind. 540; Ashley et al. v. Foreman, 
85 Ind. 55; Wilhite v. Hamrick, 92 Ind. 594; Lan- 
don et al. v. White, 101 Ind. 249; Western Union 
Tel. Co. vy. Trumbull, 1 Ind. App. 121). 

To Class No. 1 the McDaniel case belongs, but 
is not permitted by the learned court to fall in line. 
Witness the following facts: Mrs. McDaniel sued 
the Fidelity. The complaint was in two para- 
graphs, but does not enter into this discussion. 
To this complaint the Fidelity filed an answer in 
three paragraphs, to which no demurrer was filed. 
Mrs. McDaniel replied in nine paragraphs. A de- 
murrer was filed to the second, fifth, and sixth 
paragraphs of reply, and same was overruled as to 
each. Trial was had, and verdict and judgment 
rendered in favor of Mrs. McDaniel for $2,175. 
Error was assigned based upon the ruling of the 
court upon demurrer of the defendant to the sev- 
eral paragraphs of reply on the Fidelity’s appeal 
irom the judgment. In passing on this assign- 











ment, or rather, these assignments of error, the 
court says: 

* Counsel for appellee make the point that, inas- 
much as neither the policy nor the application is 
made a part of this paragraph [the third, basing 
the defense upon the policy and written applica- 
tionj, itis bad * * * arguing therefrom, with- 
out conceding that the third paragraph of reply is 
bad [say the court, although having previously 
said in its statement of the case that the third, 
among other paragraphs of reply, was dismissed], 
that, if the second paragraph of reply which is 
addressed to the third of answer, is bad, it is good 
enough for a bad answer. * * * But conced- 
ing, without deciding, that the instruments named 
should have been exhibits to the answer, and that 
the replies, if bad, were good enough for the an- 
swers, the answers were not demurred to; and the 
plaintiff has no exception in the record under 
which an attack upon the answer can proceed in 
this court. * The rule that a demurrer 
searches the record does not apply to the record 
before us. The claim of appellee cannot be 
allowed.” 

Now, it is clear that the court bases its refusal 
to allow the appellee to attack the answers upon 
the fact that no demurrers were filed to the 
answers by appellee. Taking the list of cases cited 
under Class No. 1 and carefully examining each 
opinion it is found that no demurrer was filed by 
appellee in Starkey v. Neese, so far as the opinion 
discloses; that in Menifee v. Clark, it is expressly 
stated that no demurrer to the answer was filed; 
that in Drook y. Irvine no demurrer was filed to 
the answer, so far as the opinion discloses; same 
as to AZtna Ins. Co. v. Baker et al.; that in Rich- 
ardson et al. v. Seybold the opinion says “ the 
record is not very clear, but it seems that de- 
murrers to the answers were overruled; ” that in 
Knippenberg, Ex’r, v. Morris no demurrer to the 
answer was filed, so far as the opinion discloses; 
that in Ashley et al. v. Foreman the opinion ex- 
pressly states that there were “no demurrers to 
the answers;” that in Wilhite v. Hamrick there 
was no demurrer to the answer, so far as the 
opinion disclosses; same as to Landon et al. v. 
White and Western U. Tel. Co. v. Trumbull. 
The last is a case by the same court deciding the 
McDaniel case. 

This seems to~put the court in a place where it 
ought not to be found — showing it to be a court 
lacking diligence to search for the rules it has it- 
self announced and (just as important) the rules 
announced by the Supreme Court, which it is 
bound to follow, though there is no appeal from 
its decisions to the Supreme Court. 

The purpose of this article is to call the court’s 
attention sharply to this error and to enlighten its 
readers as to the effect of the rule discussed. 
While, therefore, the next two classes into which 
the decisions are divided are not applicable to the 
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facts in the McDaniel case, yet it will be perhaps 
a help to some one to have learned, as it seems to 
the writer is clear, that the cases are susceptible of 
the classifications given. 

Class No. 2 hold that a judgment will not be 
reversed on plaintiff's appeal and assignment of 
error questioning the sufficiency of an answer, to 
which no demurrer was filed, where demurrer to 
plaintiff's reply to such answer was overruled, for, 
in such case, the rule, that a demurrer searches the 
record, is invoked by a party who secured all he 
asked and who took no exception, but relies upon 
an exception taken by his adversary (Scheible v. 
Slagle, 89 Ind. 323; Standley v. Northwestern 
Mutual Life Ins. Co., 95 Ind. 254: Cupp et al. v. 
Campbell, 103 Ind. 213). 

Class No. 3 hold that a judgment will be re- 
versed on plaintiff's appeal and assignment that 
the court erred in sustaining demurrer to his 
reply, where the answer, to which such reply is 
addressed, is insufficient, whether such answer was 
demurred to or not, for the reason that the de- 
murrer searches the record and that even a bad 
reply is good enough for a bad answer, in such 
case (Niley v. Howard, 15 Ind. 169; State ex rel. 
v. Mills, 82 Ind. 126; Hancock v. Fleming et al., 
85 Ind. 576; Reed et al. v. Higgins, 86 Ind. 146; 
Gray v. National Benefit Ass’n, 111 Ind. 536; State 
ex rel. vy. Edwards, 114 Ind. 581). 

The writer, while being truly and only amicus 
curi@, trusts that that distinguished body may, if 
opportunity allow, in some way recall its error. 

Indianapolis, Ind., August 14, Lgoo. 

Rovert J. BRENNEN. 
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LIABILITY OF CHARITABLE HOSPITAL 
FOR INJURY TO PATIENT. 


BREACH OF EXPRESS CONTRACT TO PROVIDE A 
COMPETENT TRAINED NURSE. 


New York SupREME Court — APPELLATE 
Divis1on — First DEPARTMENT. 


Present: Hons. CHarLtes H. Van Brunt, P. J.; 
Grorce C. Barrett, Witt1amM Rumsey and 
Epwarp Patterson, JJ. 


Herten D. Warp, Appellant, v. THe St. Vin- 
CENT’s HosPITAL IN THE City oF NEw York, 
Respondent. 


A charitable hospital corporation that accepts a 
“pay” patient under an express contract to 
furnish her with a competent, skilled, trained 
nurse, may be held liable in damages for per- 
sonal injury sustained by the patient through 
negligent conduct of the nurse furnished, on 
the ground of breach of such contract. 


Appeal by the plaintiff from a judgment ren- 
dered against her upon the direction of a verdict 








for the defendant at trial term, and from an order 
denying her motion for a new trial. 


Edward C. James and Abram I. Elkus, for ap- 
pellant; Austen G. Fox, for respondent. 


Barrett, J. — The appellant contends that this 
action is brought to recover damages because of 
the breach of an express contract whereby the 
defendant agreed to furnish her a skilled, com- 
petent and trained nurse. We see no reason to 
doubt the accuracy of this contention. Such an 
express contract is averred in the complaint; also 
its breach and damages resulting therefrom. The 
learned trial judge held that the action was ex- 
clusively in tort; and that the contract alleged was 
material only in the sense in which the payment 
of fare is material in an action for personal injuries 
by a passenger against a carrier. He thus held 
that the action was essentially for a breach of 
duty, and having reached the conclusion that no 
such breach of duty was proved he directed a ver- 
dict for the defendant. It is not necessary, in our 
view of the gravamen of the complaint, to con- 
sider the correctness of the latter conclusion. 
While there are phrases in the complaint which 
refer to the defendant’s duty, yet this duty is al- 
ways predicated upon the express contract alleged. 
In one instance the plaintiff avers that, ‘ pursuant 
to the terms of the contract,’ the defendant re- 
ceived the plaintiff in the hospital; in another, 
that, ‘in consideration of the premises ’’ — which 
embrace the contract — “ the defendant undertook 
and contracted,” etc.; in yet another, that, “ by 
reason of the premises ” — still the contract — “it 
became and was the duty of the defendant to fur- 
nish,” etc., and finally, that being in the hospital 
“under and in pursuance of said contract,” the 
defendant negligently and unskillfully failed or 
omitted to furnish, etc. It is impossible to analyze 
this complaint without seeing that the breach of 
the defendant’s contract is throughout the grav- 
amen of the action. The plaintiff even alleges, as 
in an ordinary action upon contract, that “ she has 
complied with all the terms and conditions of said 
contract, and has fully discharged all her duties 
and liabilities thereunder.” Treating the phrases 


| suggestive of a duty most favorably to the defend- 


ant, we still have an action founded upon the 
contract. As was said in Orange Bank v. Brown 
(3 Wend. 161): “ If plaintiff states the custom and 
also relies on an undertaking general or special, 
then the action may be said to be ex delicto quasi 
ex contractu; but in reality it is founded on contract 
and to be treated as such.” 

The learned judge here applied by analogy the 
ordinary rule in actions against carriers. That 


rule, however, permits the injured passenger to 
maintain an action, either in contract or in tort, at 
his election —that is, either what was formerly 
assumpsit for the breach of the contract, whether 
express or implied, or on the case for the wrong. 














XUM 


THE ALBANY LAW JOURNAL. 123 


— 





In the present case, the contract was express. 
It settled all questions of general duty, attached by 
law, and became the criterion of the defendant’s 
specific duty in this particular case. And it was 
a contract which the defendant certainly had power 
to make. Though the defendant is what is termed 
a charity hospital, it has its ‘‘ pay” side. Upon 
the latter side it was in the habit of furnishing 
private rooms and nurses to well-to-do people for 
a full price. For the breach then of that express 
specific and valid contract, the plaintiff was enti- 
tled to the same damages as though the action 
had been for negligence pure and simple. In 
either case she was entitled to compensation — 
that is, to an adequate indemnity for her injuries — 
no more and no less. 


There was ample evidence of the express con- 
tract thus pleaded. The testimony adduced by the 
plaintiff is most explicit on this head. It was to 
the effect that the defendant, through its undoubt- 
edly authorized agent, agreed, for the consider- 
ation of $21 per week, to provide her with a 
skillful, trained and competent nurse. This con- 
tract was entirely reasonable and was clearly 
within the scope of the authority of the Sister 
who made it. The real question is as to the 
breach. The evidence on that head was, to say 
the least, sufficient to carry the case to the jury. 
The person furnished (Miss Kinney) was not a 
trained nurse in the sense of being a graduate. 
She was a mere pupil in the defendant's training 


school. The course there was two years. Miss 
Kinney Qad studied in the school for but nine 
months. She was paid by the defendant for the 


services which she rendered it, while receiving her 
tuition, $7 per month, together with her board, 
lodging and washing. For these same services 
the defendant, as we have seen, charged the plain- 
tiff at the rate of $84 per month. Shortly after 
the operation which was the occasion of the plain- 
tiff’s visit to the hospital, and while she was yet 
under the influence of ether, Miss Kinney applied 
an unprotected rubber bag, containing very hot 
water, to her leg, burning it severely and causing 
serious injury. This was the plaintiff's evidence. 
Upon the other hand, evidence was given by the 
defendant tending to show that Miss Kinney had 
had experience in attending surgical cases, both 
before and after she entered the defendant's hos- 
pital, and had given satisfaction upon such occa- 
sions; also, that she had been instructed by a 
competent teacher (provided by the defendant) in 
the proper use and placing of hot water bags, and 
that she had previously used such bags under this 
teacher’s direction. There was other evidence, 
pro and con, upon this subject which need not be 
detailed. We have stated enough to point out the 
nature of the conflict upon the question whether, 
in assigning Miss Kinney to the plaintiff’s case, 
the defendant fulfilled its contract to furnish a 
skilled, trained and competent nurse; and also to 





illustrate the reason why we think that this ques- 
tion should not have been withdrawn from the 
consideration of the jury. It is said that Miss 
Kinney’s single act of negligence did not neces- 
sarily establish her general incompetence. That 
may be quite true; but it was for the jury to say 
whether the act in question was a single act of 
negligence on the part of an ordinarily skillful, 
trained and competent nurse, or whether it was 
attributable to inexperience and lack of that con- 
tinuous training which a two years’ course would 
have afforded. The jury might well have con- 
cluded that the contract contemplated a_thor- 
oughly accomplished trained nurse, as that term 
is ordinarily understood, and not a mere pupil, 
however generally apt and promising. It stands 
to reason that such a misfortune as happened to 
Miss Ward would have been less likely to occur 
had she been in the hands of an experienced and 
fully trained graduate. It was for the jury to say 
whether, in furnishing this careless pupil of lim- 
ited experience, the defendant fulfilled its contract 
obligation to the plaintiff; and if it did not, and- 
injury resulted from the breach of that obligation, 
to award her adequate compensation for such in- 
jury. 

It follows that the judgment and order appealed 
from should be reversed and a new trial granted, 
with costs to the appellant to abide the event. 

All concur. 


_——————— 


QUOTIENT SENTENCES. 


N MeAnally v. State, decided in the Court of 
I Criminal Appeals of Texas in June, 1900 (57 
S. \W. $32), it appeared that a jury having deter- 
inined the guilt of the defendant of burglary, but 


‘being: unable to agree offhand on the term of his 


punishment, it was resolved that each juror should 
put down his proposed period of imprisonment, 
and that the figures should be added and then 
divided by twelve. This resulted in a proposed 
term of five years and nine months, whereupon 
one of the jurors moved that it be made six years, 
which was done. It was not shown that the jury 
had agreed to be bound by the result of the 
“ quotient ” experiment, nor in fact, as it appeared, 
were they so bound. It was held that the verdict 
should not be set aside. The ruling of the court 
in this case is clearly correct in view of the fact 
that the quotient result was not, but a longer term 
of impfisonment actually was, fixed by the jury. 
The rule has been laid down that “ the method of 
arriving at the amount of the fine, or of damages 
when they are unliquidated, or the length of the 
term of imprisonment in criminal cases, whereby 
each juror puts a number into a hat, and all the 
numbers so put in are added up, and the sum 
divided by twelve, vitiates the verdict, when the 
jurors agree in advance to abide by the resuit. 
But it is otherwise when the amount which each 
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juror puts into the hat is a mere proposition, and 
there is no previous agreement to abide by the 
reuslt ’ (2 Thomp. Trials, sec. 2601). 

Of course, in some cases, this distinction may 
be little more than a technieal one. Still, it is 
well to preserve the rule — as liberty to violate it 
might lead to serious abuses — that a verdict must 
not be the result of lot or hazard, and the prin- 
cipal case illustrates that the merely tentative use 


of the quotient method may be a very different | 


thing from agreeing in advance to be bound by it. 
It may be an aid to more practical and more defi- 
nite deliberation if the jurors resort to such ex- 
pedient to arrive at a presumptive figure. Indeed, 
some such method of getting a starting point must 
irequently be a necessity where there is wide di- 
vergence of view upon what at best can be only a 
matter of opinion. 

A reflection is, however, suggested that in crim- 
inal cases it is, on the whole, better to leave the 
discretionary fixing of a term of imprisonment, 
within the limits prescribed by law, to the trial 
judge rather than confide such function to the 
jury. 

On January 10, 1900, in criticising a bill that 
had been introduced in the Federal house of rep- 
resentatives, providing generally that jurors ren- 
dering verdicts of guilt upon indictments for felony 
not punishable by death should assess the punish- 
ment of persons so convicted, and that the penalty 
so assessed should be imposed, unless the court 
should prescribe a lesser one, we used the follow- 
ing language: 

“The attitude of the juror is necessarily to a 


considerable extent one of compromise. The 
‘quotient verdict’ disposition would inevitably 
crop out in the fixing of criminal sentences. In- 


deed, it would doubtless often be carried so far as 
to enable a single obstinate juror to bring his 
associates to an agreement on the lightest penalty 
within their power to inflict. Jurors of average 
ability and conscientiousness, who would not join 
in the absurdity of an absolute acquittal, might 
still make very substantial concessions in order to 
avoid a mistrial. If it be suggested that such 
considerations involye an arraignment of the 
whole system of trial by jury, the answer is that 
the burden of proof of advantage to be gained is 
upon those proposing a change from the present 
system. The feature of judicial sentence — of per- 
mitting the court to exercise such discretion as 
exists — has worked well, and very definite and 
tangible grounds should be assigned before de- 
parting from it. 
* * * * x * * * 

“The act in the form as reported may be re- 
garded as one for additional protection of crim- 
inals from justice. Lapse of time, that assuages 
even personal griefs and deadens the force of all 
emotions, necessarily conduces to clemency 
towards a prisoner. When a crime is fresh in the 


public mind the prevailing feeling of indignation 
towards its perpetrator would often make it diff- 
cult for him to obtain his fair due in a trial 
promptly moved. (On June 1, 1896, we criticised 
adversely the case of Hoover v. State in the Su- 
preme Court of Nebraska [66 N. W. R. 1117], on 
the ground of its sanctioning too great expedition 
in bringing an accused person to trial.) As time 
elapses the sentiment of resentment largely sub- 
sides, and there succeeds an entirely new emotion 
‘inspired by then existing circumstances — com- 
miseration for a fellow-mortal and his family who 
are in grievous trouble. Jurors are prone to over- 
look the demands of justice under the influence of 
their sympathy. Judges are not dead to such in- 
fluence, but a judge must take the sole and con- 
spicuous responsibility for his acts. Moreover, 
the only reason for his official being is the doing 
of justice according to a rational system framed 
for the protection of society. In our judgment, it 
would constitute a serious menace to social peace 
and order to transfa@g the discretion in question to 
the sentimental pity of the average jury. — N. Y. 
Law Journal. 





—_ 


THE RIGHTS OF A CONQUEROR. 


ILITARY occupation is the necessary pre- 


cursor of annexation and the consequent 
change of legal sovereignty. The substitution of 
one sovereignty for another is an act that follows 
the conclusion of peace, and peace is only secured 
by treaty or by an effective occupation, which in 
fact produces a state of peace, and which is ac- 
companied, by a proclamation of annexation, In 
the case of conquest there can be no treaty of 
peace, and consequently the legal title of the con- 
queror to the sovereignty of the conquered do- 
mains springs from his power and intention to 
keep, by the tacit acceptance of his rule by the 
inhabitants, and by the recognition of his title by 
third international parties. Thus a conqueror by 
might becomes a sovereign by right after a cer- 
tain lapse of time. The title by right is necessarily 
preceded by the title by conquest —a title created 
by complete and effective military occupation, and 
a title which is liable to destruction at any mo- 
ment until the establishment of peace. Sir Travers 
Twiss, in dealing with the question of acquisition 
by conquest, quotes a very remarkable passage 
from the judgment of Chief Justice Marshall in 
the case of Johnson and Graham’s Lessee v. Mc- 
Intosh (8 Wheaton, p. 589), a case dealing with a 
Red Indian title. The chief justice said: ‘‘ The 
title by conquest is acquired and maintained by 
force. The conqueror prescribes its limits. Hu- 








manity, however, acting on public opinion, has 
established as a general rule that the conquered 
shall not be wantonly oppressed, and that their 
, condition shall remain as eligible as is compatible 
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with the objects of the conquest. Most usually 
they are incorporated with the victorious nation, 
and become subjects or citizens of the govern- 
ment with which they are connected. The new 
and old members of the society mingle with each 
other; the distinction between them is gradually 
lost, and they make one people. Where this in- 
corporation is practicable, humanity demands, and 
a wise policy requires, that the rights of the con- 
quered to property should remain unimpaired; 
that the new subjects should be governed as 
equitably as the old, and that confidence in their 
security should gradually banish the painful sense 
of being separated from their ancient connections, 
When the con 
quest is complete and the conquered inhabitants 


and united by force to strangers. 


can be blended with the conquerors, or safely 
governed as a_ distinct people, public opinion, 
which not even the conqueror can disregard, im- 
poses these restraints upon him, and he cannot 
neglect them without injury to his fame and 
hazard to his power.” 

At the present time this statement by a distin 
guished former chief justice of the United States 
is peculiarly apt and valuable. It puts in terse 
language the policy that will doubtless govern 
this country in its dealings with the Orange State 
and the Transvaal State. 

The judgment, however, fully recognizes the 
vast power and the wide range of rights with 
which conquest with the consent of international 
law invests the conqueror. The condition of the 
conquered must be “ compatible with the objects 
of the conquest,” and the safety of the conqueror 
takes precedence of the former legal rights of the 
conquered. In the period that intervenes between 
the establishment of a title by conquest and the 
evolution of a juridical title the rights of a con- 
queror must be exercised to secure “ the objects of 
the conquest,” and to establish permanent peace. 

Conquest must not be confounded with mere 
occupation for military purposes. Such occupa- 
tion of course precedes conquest, but it carries 
with it no substituted sovereignty, and it merely 
gives the belligerent “the right of exercising such 
control, and such control only, within tne occupied 
territory, as is required for his safety and the suc- 
* * * He is therefore 
forbidden as a general rule to vary or suspend 


cess of his operations. 


laws affecting property or private personal rela- 
tions, or which regulate the moral order of the 
community. Commonly also he has not the right 
to interfere with the public exercise of religion, 
or to restrict expressions of opinion upon matters 
not directly touching his rule, or tending to em- 
barrass him in his negotiations for peace” (Hall). 
Conquest is occupation with the intention to sub- 
stitute a new sovereignty. 

“ The effects of a conquest are,” says Mr. Hall, 
* (1) To validate acts done in excess of the rights 





of a military occupant between the time that the 
intention to conquer has been signified and that at 
which conquest is proved to be completed. (2) 
to confer upon the conquering state property in 
the conquered territory, and to invest it with the 
rights and affect it with the obligations which have 
been mentioned as accompanying a territory upon 
its absorption into a foreign state.” 

* Conquest,” says the same writer, “ consists in 
the appropriation of the property in, and of the 
sovereignty cver, a part or the whole of the ter- 
ritory of a state, an. when definitely accomplished, 
vests the whole rights of property and sovereignty 
over such territoty in the conquering state.” 

During the continuance of war the right of con 
fiscating movables belongs to the invading force. 
If, however, confiscation has not taken place, then 
at the restoration of peace movables belong to the 
persors in whose legal possession they are. They 
are not attached to the land. The property in the 
land is vested in the new sovereign, and it is in 
the conqueror’s power to regrant it to its former 
owners, or to dispossess those owners. The whole 
question of the exercise of the absolute powers of 
the conqueror is one of policy, accompanied by the 
overriding rule that “the conquered shall not be 
wantonly oppressed.” — Law Times. 


>—_—_ 


A PROPER DISPOSITION OF A DISBAR- 
MENT PROCEEDING. 


HE Supreme Court of New Jersey recently had 
before it an application for the disbarment or 
suspension from practice of a member of the bar, 
of the disposition of which we approve (In re 
Lentz, 46 Atl. 761). 
summed up in the following expression of the 
court’s conclusion: 


The facts are sufficiently 


“ This, therefore, is the case before us: that up- 
ward of eight years ago Mr. Lentz wrongly appro- 
priated, to his own use, about $2,900 of money 
belonging to his client; that such misuse was made 
without any actual intent to defraud, and with the 
purpose and expectation of repaying it when de- 
manded; that the debt, principal and interest, was 
fully paid before the present proceeding was insti- 
tuted, so that the client has suffered no loss, and 
refuses to take part in any complaint against his 
attorney. Mr. Lentz has been a member of the 
bar, practicing in Newark, for about twenty-seven 
years. During a large part of that time he has 
been very actively engaged in public affairs in the 
county of Essex, and during several years last past 
has been an efficient member of the State Board 
of Taxation. Throughout his career no other in- 
stance of misconduct than that above stated ap- 
pears against him. What, then, should be the 
determination of the court on the present rule? 

* In exercising summary jurisdiction over attor- 
neys, as distinct from other persons, courts have 
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in view two leading objects: One, to compel the 
attorney to deal fairly and honestly with his client 
(Strong v. Mundy, 52 N. J. Eq. 833, 31 Atl. 611); 
the other, to remove from the profession a person 
whose misconduct has proved him unfit to be in- 
trusted with the duties and responsibilities belong- 
ing to the office of an attorney (x parte Broun- 
sall, Cowp. 829; Stephens v. Hill, to Mees. & W. 
28). In the attainment of these objects the idea of 
punishment has no appropriate place. With re- 
gard to Mr. Lentz, there is no occasion for the 
exertion of the court’s authority to constrain him 
to do justice to his client. He'thas already done 
There remains only the question whether his 
misbehavior has been such as to prove him now 
unworthy of confidence as a member of the bar. 


so. 


* The consequences of striking an attorney from 
the roll are so severe, both in degrading him in 
the eyes of the community, and in depriving him 
of the means of living to which he may have de- 
voted most of his mature life, that courts have 
taken that step only when the misconduct of the 
attorney might properly be characterized as gross. 
Thus in Tidd Prac., 60, it is said: * If an attorney’s 
misconduct has been very * = 2 Ge 
court will order him to be struck off the roll.’ So 
in 1 Chitty, Archb. Prac., 117: ‘The court wilt 
* * * strike an attorney off the roll * * * 
for gross misconduct.’ Likewise, in Ex parte Wall 
(107 U. S. 265, 2 Sup. Ct. 569, 27 L. Ed. 552) Mr, 
Justice Bradley said: ‘It is laid down in all the 


books in which the subject is treated that a court 
* * 7 


gross, 


has power in gross cases of misconduct 


to strike the names of attorneys from the roll.’ 
“T have stated the circumstances which tended 
mitigate Mr. delinquency. 
they are sufficient to remove his fault from the 
but, if they be 
not, still, bearing in mind that this appears as a 


to Lentz’s Perhaps 


category of ‘gross misconduct; ’ 


single offense in a long professional career, that 
since it was committed he has for eight years 
maintained a good character for integrity in pri- 
vate and in public station, and that he has made 
full restitution for the money wrongly used, we 
think the court would not be justified in declaring 
that he is now unworthy of the confidence of cli- 
ents, and therefore should be struck from the roll 
of attorneys or suspended from the practice of his 
profession.” 

As far as the necessity for summary action for 
protection of the public might have been con- 
cerned, the court lays stress upon the fact that the 
conclusion is not now warranted that the defend- 
This 
A disbarment proceeding 


ant is unworthy of the confidence of clients. 
is perfectly legitimate. 
may be regarded as a quasi criminal proceeding, 
and many analogies from the criminal law are in 


point. Public protection is, of course, the prin- 


cipal aim of the criminal law, and one of its most 
important functions is the removal from the sphere 





of active wrongdoing of thise who would prey 
upon the faith of innocent persons. 

On the score of duty to make an example of an 
offender, we think the court very sanely concluded 
not to take any action at all. The acts of the at- 
torney in question were not actually criminal, so 
far as appears. Nevertheless he had been guilty 
of impropriety of conduct with regard to a client’s 
money. Considering his unquestioned exemplary 
professional and public career since the commis 
sion of such impropriety, it would have been an 
act of short-sighted moral policy, as well as have 
amounted to a serious personal oppression, to 
In view of the fact that the 
client who had been pecuniarily interested refused 


have disciplined him. 


to take any part, the suspicion arises that wanton 
enemies — possibly political rivals — instituted the 
proceeding for disbarment. — N. Y. Law Journal. 


STANDARD TIME. 
< introduction into common use of what is 
known as standard time has raised some legal 
interest. The railroads of 
the country are so numerous, they employ so 


questions of general 


many people, and they carry so many passengers, 
that the question of train time is to a great por 
tion of the people the most important practical 
question that arises in respect to the time of day. 
The combined action of all the railroads in adopt- 
ing standard time has a powerful and well nigh 
influence upon the of the 
people in the reckoning of the hours. It is doubt- 
less true that a very large majority of the popula- 


controlling custom 


tion keep their clocks and watches set by railroad 
time. But, notwithstanding the widespread adop- 
tion of that system by popular usage, the courts 
still refuse to recognize it as the legal standard, 
unless made so by statute or affirmatively proved 
to have been adopted by custom in the commu- 
nity where the question arises. 

In the case of Henderson vy. Reynolds (84 Ga.. 
159, 7 L. R. A. 327, the use of standard railroad 
time instead of sun time in regulating a trial was 
held error. In this case the sun time was faster 
than the railroad time, and a verdict was received 
after 12 o’clock on Saturday night by the sun 
time, though twelve by standard time. 
It was decided that sun time should have been fol- 
lowed, but the error was immaterial, as a verdict 
could be received on Sunday. 

In Searles v. Averhoff (28 Neb. 668) summons 
was returnable before a justice at 10 o’clock A. M. 
Defendant failed to appear. The justice waited 
until 11 o'clock standard time, which was about 
half an hour faster than common time, and then 
rendered judgment by default. Defendant ap- 
peared before 11 o'clock common time, and it was 


before 


| held that the judgment by default was premature 


and invalid. 
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In the recent case of Jones v. German Ins. Co. 
(lowa, 46 L. R. A. 860), the question was as to the 
expiration of an insurance policy which by 
terms extended until “12 o’clock at noon” 
certain day. 


its 
of a 
Fire broke out at about 11.45 o'clock 


\. M. of that day by common time and about 2 1-2 
minutes after 12 o'clock by standard time. It was 
held that the insurance was still in force. It did 


not appear that any statute had enacted any change 
in the ordinary rule which regards noon as the 
time when the sun crosses the meridian. There 
of the of standard 
time at the place, but this was held not sufficient. 


was evidence customary use 
The court says: 
the 


that by custom of the place 


“It was not only necessary to 
but 
‘at 12 o'clock at noon’ 


show customary use of standard time, 
meant at 12 o'clock standard time.” 

The adoption of standard time for all purposes 
of public and private business would be a distinct 
For railroad purposes its use is so great an 
But 
the use of one standard for railroad business and 
another for many other purposes results in uncer 
While the cus- 


tomary use of standard time for all purposes may 


gain. 


advantage as to be well-nigh indispensable. 


tainty, confusion, and annoyance. 


become sufficient to constitute a legal adoption 
thereof in any community, there must often be 
great uncertainty as to whether such custom has 
The ob 
vious remedy for the uncertainty and for all the 
difficulties of the situation is for the legislatures 


yet become sufficient for that purpose. 


to make standard time legal for all purposes. — 
Case and Comment. 


— 


A WISE COLORED JUSTICE. 


é AM you guilty o’ not guilty?” asked the 

A colored justice of the peace, whose head 
looked like a cotton ball and whose eyes glared 
sternly at the prisoner over a big pair of steel- 
framed spectacles. 

“ Not guilty, sah,” responded the prisoner. “I 
neber did lif’ dem tu’keys, yo’ honah.” 

It was clearly shown that he had stolen the tur- 
keys, but the defense went right to putting up one 
of the most remarkable alibis on record. Seven 
men, all living in different parts of the section, 
made solemn oath that the accused was visiting 
their respective homes at the precise hour and 
minute of the alleged theft. 

* Am de defense rested?” asked the able repre- 
sentative of justice. 

“T reckon I mus’,” answered the prisoner, who 
was conducting his own defense. “I gib that 





shifless Pete Clayton fou’ bits to come an’ swa’ | 


dat I wa’ at his house, too, but he’ll neber ea’n no | 


money till dey gits to payin’ fo’ sleepin’.” 

The prosecution pointed out the conclusive evi- 
dence of guilt and the impossibility of the prison- 
er’s being at seven different places at one and the 


same time, but the justice took the case from the 
jury. 

‘I am morally certing dat de ‘cused stole dem 
birds, but I am hea’ fo’ to "bey de laws ob evi- 
dence, even ef de bright effugerance ob ek’ity be 
oblituated. Dis prisoner could not been neste’in 
at dat coop when he was ‘joyin’ heself in "bout all 
de houses in de deestrick. De prisonah am dis 
charged wid de pribolege from de cou't to make 
sech settlement fo’ de tukeys as am mutuality 
*greeable to both pa‘ties.”” — Detroit Free Press. 


Legal Aotes. 


Miss Blanche Fearing, who, though totally 
blind, was both a lawyer and an author of con- 
siderable note, died the 15th at 


Springs, Ill. 


on Eureka 


Chief Justice Henry Green, of the Pennsylvania 
Supreme Court, died at Atlantic City, N. J., on 
the 16th inst. He was born in Warren county, 
N. J., August 29, 1828. He was educated at La- 
fayette University and was graduated in 1846; 
studied law and was admitted to the bar in 1840. 
He practiced law in Easton, Pa., for thirty years, 
when he was appointed associate justice of the 
Pennsylvania Supreme Court, and afterwards be- 
came chief justice. He member of the 
Republican Convention which nominated Fremont 
and Dayton in 1856, and a member of the State 
Constitutional Convention in 1873. 
an LL. D. by Lafayette in 1878. 


Was a 


He was made 


While “the peculiar and indissoluble tie” — 
to use the eloquent phrase of the Hon. J. M. 
the England and the 
Bar of America” was the subject of many inter- 
changes of compliments 
lawyers, 


Beck — * between Jar of 
English and 
circumstance was not 
noticed that one of the greatest English chancel- 
lors of the present century was born in America. 
John Singleton Copley, afterwards as Lord Lynd- 
hurst Lord High Chancellor was 
born in Boston, U. S., in 1772. He was brought 
over by his mother to England in 1775, his father, 
the great painter, having left America for Europe 
in the previous year. — Law Times (London). 


between 


\merican the 


of England, 


The most remarkable feature of the memorable 
banquet given in the Middle Temple Hall by the 
bench and bar of England to representatives of 
the bench and bar of America was the strong note 
of fraternity struck in all the speeches. It would 
be easy, no doubt, to exaggerate its importance. 
There is a natural affinity between the lawyers of 
all countries — an affinity which has never failed 
to manifest itself when lawyers of different nation- 
alities have met on international arbitrations; but 
the expressions of good will that fell from the elo- 
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quent lips of the American lawyers in the Middle 
Temple Hall were something more than a recog- 
nition of the mere identity of professional aims. 
The law of the old country, like its literature, is 
one of the strongest links that bind it to the new. 
The great fabric of the common law has been in- 
terwoven into the Constitution of the United 
States not less firmly than into our own; the prin- 
ciples of equity which generations of chancery 
judges have established are enforced on both sides 
of the Atlantic; the two systems are derived from 
the-same sources, and “ the change and chance of 
time ” have created but few and trifling differences 
between them. A special interest, therefore, be- 
longs to the impressive gathering in the Middle 
Temple Hall, at which judges and lawyers from 
all parts of the Queen’s dominions were present 
to greet the American guests. Other opportu- 
nities will, it may be hoped, be found to strengthen 
that sense of unity which inspired all the speeches 
in the ancient hall, for a common language and 
common traditions should make such intercourse 
with the American bench and bar almost as easy 
as it is pleasant. It cannot be hoped that equally 
close relations will be established with the bench 
and bar of other countries, though the importance 
of cultivating their acquaintance and good will is 
scarcely less great. Many references were made 
in the Middle Temple Hall to the large part which 
lawyers play in the public affairs of England and 
the United States. As international arbitrations 
become more numerous, lawyers of all nationali- 
ties must necessarily play a greater part in the 
affairs of the world, and their duties in connec- 
tion with the settlement of international disputes 
will be more easily performed if they learn by 
mutual intercourse to know and respect one an- 
other. — Law Journal (London). 
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nglish Aotes. 


“ Owing to the great heat, Mr. Justice Mathew 
and the counsel engaged at the Kent Assizes ap- 
peared in court at Maidstone on Monday morning 
without their wigs.” Somehow, this English item 
of weather conditions in “ merry England” seems 
more cooling and consoling these days than tales 
of great icebergs seen at sea by ocean-crossing 
travelers clad in great coats. 





—— 


Legal Laughs. 





“ Ves,” the witness declared, “I could give fur- 
ther evidence against the prisoner, but as Kipling 
says, ‘ That's another — ” 

“ Never mind what Kip Ling says,” interrupted 
the magistrate, “ the Chinee can testify fur himself 
when his turn comes.” — Exchange. 


” 





* No,” said the judge, firmly. “I will not con- 
sent to your marriage with my daughter.” 

* Sir,” returned the young lawyer, haughtily, “ I 
shall not take this decision as final.’” 

* You won't?” 

* No, sir, I will not. 
of last resort.” 

“Oh, very well,” replied the judge. *‘ Submit 
your case to her mother, if you want to.” —Chi 
cago Post. 


I shall appeal to the court 
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Correspondence. 


ALLEN Vv. FLoop FOLLOWED IN THE U. S. 


To the Editor of the Albany Law Journal: 

The recent decision of the Appellate Division, 
First Department, in regard to labor organiza- 
tions, reported in your issue of the 4th inst., is 
indeed “ one of the most important we have had 
in some time.” 

As it is said to be “ brought directly within the 
principle laid down in the celebrated case of Allen 
v. Flood (L. R. App. Cas. 1898, p. 1),” reported 
below (L. R. 2 Q. B. 1895, p. 21), it may be inter- 
esting and instructive to briefly trace the history 
of that case in the courts of England. 

A trial was had before a judge, with a jury, 
resulting in a verdict for the plaintiffs, with the 
approval of the trial judge. On appeal to the 
Court of Appeal this judgment affirmed, 
the master of the rolls, Lord Esher, writing the 
opinion in which Lopes and Rigby, JJ., concurred. 
On appeal to the house of lords, where the Court 
of Appeal was reversed, six of the eight judges 
who gave the lords “ the benefit of their opinions ” 
concurred in the judgment rendered below, as did 
also the lord chancellor and Lords Ashbourne and 
Morris, while only six members of that distin- 


was 


guished body wrote opinions in favor of reversal. 

We have then this result, that an English jury 
and thirteen judges, including the lord chancellor 
and the master of the rolls, were utterly opposed 
to the doctrine which the Appellate Division, re- 
versing the Special Term, approves and follows, 
and which is for the time being at least, the law of 
England as expressed by eight judges. 

It seems greatly to be regretted that the very 
able and distinguished court in the First Depart- 
ment should not have found ample justification 
for affirmance, instead of reversal, in the forceful 
opinions of such men as Lords Halsbury and 
Esher and Sir Henry Hawkins. 

The utterance of the Court of Appeals, however, 
in Curran v. Galen (152 N. Y. 33) offers some 
promise of the coming of the day 

“When shall all men’s good 
Be each man’s rule.” 

Elizabethtown, August 10, 1900. 

Harry Hate. 








